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For almost 20 years, Abe Zysman, J.D., LL.M., has served as an attorney, helping 
thousands of families with their disability and estate planning needs.  In this Article, he 
shares with you why the Revocable Living Trust oftentimes best serves the requirements 
of today’s modern families.  
 

WILLS vs. TRUSTS 
 
A great many families visit their local attorney or business attorney for help with their 
estate planning needs and most often the estate plan provided to them is a Will-based 
plan.  In other words, the primary document determining how assets will pass at the 
client’s death is a Last Will and Testament.  Though the Will may have trusts included as 
provisions in the Will, these trusts will only come into being after the Will is 
implemented at death and are thus “testamentary” trusts.  This is quite different from 
the “Living” trust which is the subject of this article. Although Wills are fully legal and 
valid tools to transfer wealth and in many situations are quite sufficient to do so, they 
are limited in what they are able to accomplish and many families decide they need 
more than a Will to accomplish their objectives. 
 
A Revocable Living Trust (an “RLT”) has some aspects that are like a Will-based plan.  
Both Wills and RLTs have been used for hundreds of years, both name the persons who 
will receive the person’s wealth and handle the person’s affairs at death, and both are 
easy to amend during life.  But it is here where the similarities end. 
 
Unlike the creator of a Will, the creator of a Revocable Living trust (the “trustmaker”) 
names a trustee who is authorized to manage the trust assets on behalf of the 
beneficiaries while the person is alive.  Most trustmakers will name themselves as 
trustee, allowing themselves to remain in complete control of their assets, and they will 
also be the lifetime beneficiaries of the RLT.  However, because a trustee has been 
named to hold assets of the trust, the trustmaker is able to transfer the trustmaker’s 
assets into the name of the trust.  This is known as “funding” the trust, and it is the 
essential factor that allows the trust to accomplish its objectives.   
 
Most clients own the majority of their assets two ways: (1) in Joint Tenancy with Rights 
of Survivorship (as with their real estate and brokerage accounts) and (2) in their own 
individual name with a beneficiary named (as with life insurance, annuities and 
retirement accounts).  These assets have their own built-in estate plans. They will pass 
to the joint owner or beneficiary outright at death by operation of law.  A Will (or Trust 
for that matter) will not control these assets.  Because passing assets outright to a 
spouse or beneficiary often times does not meet a client’s goals, the client must switch 
to an estate plan that coordinates ownership and beneficiaries more appropriately.  
Hence the need arises for a fully “funded” RLT. 
 
By having an RLT own a client’s accounts or home and by naming an RLT as the 
beneficiary of a client’s life insurance and retirement accounts, the assets are forced to 
pass through the client’s estate plan.  Remember, assets transfer by the way they are 
owned, and a properly crafted estate plan must control the assets if the estate plan is to 
work.   This coordination of assets with the estate planning document is what makes an 
RLT special and ensures that the assets will transfer properly. 
 



ESTATE TAXES 
 
The estate tax is one of the most egregious taxes the I.R.S. imposes on citizens, with tax 
rates of approximately 40% of a taxable estate.  Everything a person owns (homes, 
brokerage accounts, retirement accounts, annuities, personal property, etc ...) is 
subject to estate taxes at death.  Even the face value (death benefit) of all life 
insurance owned by a decedent is included in the descendant’s taxable estate! 
 
The good news is that every U.S. citizen has a lifetime exemption, whereby they can 
pass a certain amount of assets to anyone at death (or during life) estate tax free.  
These exemptions are set to approximately $5,500,000 today, but they may very well be 
reduced in the future.  If the net fair market value of all assets transferred at death is 
more than the lifetime exemption at death, federal estate taxes must be paid within 
nine (9) months after death.   
 
Married couples have a unique tax break available to them when it comes to estate tax 
planning.  It is called the unlimited marital deduction.  When the first spouse dies, he or 
she can leave an unlimited amount of wealth to the surviving spouse ESTATE TAX FREE.  
For example John could die and leave $3 million to his wife, Alice, and she wouldn’t 
need to pay estate tax at that time.  However, when Alice dies, her estate would only 
be entitled to her exemption at that time. Because the couple failed to implement tax 
planning prior to John’s death, John’s exemption may be lost.  The tax loss to this 
family could be hundreds of thousands of dollars!!! 
 
A properly designed RLT with tax planning provisions (sometimes called the A-B sub-
trusts) will allow John and Alice to guarantee both exemptions while giving Alice 
complete control over all of the assets while she is alive.  They will thus be able to pass 
on to the children assets equaling both exemptions estate tax free.  This may not be 
accomplished if the assets pass outright to Alice by joint tenancy with rights of 
survivorship or through beneficiary designation.   This is why the FUNDING of the RLT is 
so important and why Will-based plans oftentimes do not work. 
 
Congress has passed a law providing for portability of an estate tax exemption at the 
death of the first spouse to die.  Under these provisions, the surviving spouse can file an 
estate tax return to claim his or her spouse’s exemption at the time of the death of the 
first spouse.  However, because the purpose of a well-crafted estate plan is to avoid 
administration expenses and hassles at death and because the appreciation of assets 
may be included unnecessarily in the surviving spouse’s estate, the Zysman Law firm 
does not recommend that clients rely exclusively on portability to avoid estate taxes. 
 

 
CAPITAL GAINS TAXES 

 
As a result of the increased estate tax exemptions, avoiding INCOME TAXES at death has 
become ever more important.  Unfortunately, many estate plans are causing 
unnecessary CAPITAL GAINS taxes at the death of the surviving spouse.  All appreciated 
assets included in the surviving spouse’s estate will get a “step-up in basis” at the death 
of the surviving spouse.  This means that the original cost value of an asset used to 
determine capital gains taxes upon sale of an asset after death will equal the fair 
market value of the asset at death, eliminating the pre-death appreciation and any 
capital gains tax due from the subsequent sale of these assets by the surviving spouse’s 
heirs.   

 
An important consideration relating to the “A-B” tax plan is that the “B” part of the plan 
(also known as the “credit shelter,” “bypass” or “Family” trust) normally does not get a 



step-up in basis because this subtrust is not included in the surviving spouse’s estate.  
The “B” trust will be subject to capital gains tax on sale of appreciated assets after the 
surviving spouse’s death.  For an estate that only needs one estate tax exemption to 
avoid estate taxes at the surviving spouse’s death, the “A-B” tax plan can unnecessarily 
cause capital gains tax on subsequent sale of assets in the “B” subtrust.  Fortunately, a 
provision can be included in the RLT to allow the surviving spouse to exercise of a 
provision, causing inclusion of the “B” trust in the surviving spouse’s estate, giving all of 
the trust assets a step-up in basis and avoiding capital gains tax on subsequent sale of 
trust assets.  It is crucial that this provision be included in most every trust to provide 
the surviving spouse with this flexibility.   
 

PROBATE 
 

An additional expense and hassle imposed on all Will-based estate plans is the probate 
process.  Probate is a state court procedure which is used to validate a Will and oversee 
the estate administration process. It is completely separate from the estate tax which is 
imposed by the I.R.S. and state taxation authorities   In limited circumstances, this 
court-based supervision is appropriate.  However, we have found that most families 
desire to keep their financial affairs private and find that avoiding this oftentimes time 
consuming and expensive court process to be preferable.  Property that is titled to an 
RLT during a trustmaker’s lifetime does not pass through the probate process at death.  
Furthermore, avoiding the probate process may help avoid attack by disgruntled 
beneficiaries. 
 

UNINTENTIONAL DISINHERITANCE OF CHILDREN 
  
We have found that the primary focus of most couples is on their children.  
Unfortunately, many couples are not aware of a potential threat to their estate planning 
objectives: unintentional disinheritance of their children.   As I shared with you above, if 
John and Alice hold their assets as joint tenants with rights of survivorship or own assets 
that pass by beneficiary designation, upon the death of John, Alice will receive those 
assets outright.  If Alice should subsequently marry Doug, there is a substantial risk that 
Alice will CO-MINGLE the assets with Doug.  Then, if Alice predeceases Doug, Doug could 
automatically receive the co-mingled assets, and John and Alice’s children could be 
disinherited.  Furthermore, there is a risk that Doug could convince Alice to change 
John’s and Alice’s original estate plan to provide for Doug and/or his children, thereby 
intentionally disinheriting John’s and Alice’s children of some or all of the assets. 
 
This problem is especially severe with Blended Families. Clients who are in second 
marriages with children of former marriages need to insure that assets pass 
appropriately to their respective children at the death of the surviving spouse.  
However, if assets pass outright to the surviving spouse, there is a good chance that the 
children of the first spouse to die will be disinherited. 
 
A properly drafted and funded RLT with remarriage protection provisions can insure that 
both clients’ estate planning objectives are achieved.  Because the RLT becomes 
irrevocable at the death of the first spouse, the RLT may prevent the surviving spouse 
from co-mingling the assets with a new spouse and changing the original estate plan.    
 

 
 
 
 
 
 



PROTECTING YOUR CHILDREN’S INHERITANCE 
 

One significant advantage of the RLT is the ability to keep assets in the trust after the 
trustmaker’s death for the benefit of the beneficiaries of the trust.   Assets left in trusts 
for the death beneficiaries are not technically owned by the beneficiaries and may be 
harder for them to lose.  Properly drafted sub-trusts may protect against unwise 
spending and investing.  These sub-trusts also may protect the inherited assets from 
failed marriages, lawsuits, creditors and other non-family members. A properly drafted 
RLT may also include special provisions that will protect the government benefits of any 
special needs children or elder parents who receive assets upon the trustmaker’s death.  
Finally, if assets are left in trust for the beneficiaries, the assets may be removed from 
each beneficiary’s taxable estate, thus saving taxes at the beneficiary’s death.  Virginia 
is one of several states that have allowed assets to remain in trust FOREVER, protected 
from estate taxes, predators and failed marriages. 
 

DISABILITY 
 

As people live longer and longer today, planning for disability is an ever growing 
concern.  One of the great shortcomings of a Will-based plan is that a Will only comes 
into effect when the Will-maker dies.  A properly drafted and funded RLT provides 
comprehensive disability planning provisions whereby if two doctors certify that the 
trust maker is disabled, specifically named disability trustees will step up to manage the 
trust assets.  This will insure that the trust maker will not have to go through a 
guardianship proceeding, sometimes known as a “living probate.” 
 

PORTABILITY FROM STATE TO STATE 
 

If there is one thing modern families need out of their estate plans it is portability! 
Fortunately the RLT is an agreement and is thus governed by contract law.  As with all 
agreements, the trust agreement makers may move to any other state without the need 
to amend the RLT. 
 

CONCLUSION 
 

With the complexities of modern life, there is a need to use an estate plan that will 
provide the flexibility and protection that Will-based plans may not provide.  In my many 
years of serving clients, I have found that the Revocable Living Trust is most often the 
perfect tool to provide this service to them. 
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