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THE ZYSMAN LAW LETTER 
ROLE OF THE SUCCESSOR TRUSTEE 

in 
The Revocable Living Trust 

 
 
  
 

During our Firm’s initial planning conference with clients, this 
question is often asked, “What is the role of my Back-up (Successor) 
Trustee upon my disability or death?”  This excellent question is 
answered either during the first (initial) conference or at our 
Presentation/Signing Conference. 
 
 The Successor Trusteeship begins when you – the Trustmaker – 
can no longer serve as your own Trustee, either upon your disability or 
death.  Let’s examine each event. 
 
ROLE OF THE DISABILITY TRUSTEE 
 
 When a Revocable Living Trust (RLT) is established, the 
Trustmaker will always name in the Trust document an individual(s) (for 
example, the spouse or other family member) or a corporate Trustee 
(bank or trust company) to serve as the Back-up Disability Trustee.  In 
our RLT, Article Four contains all the important Trustee instructions and 
provisions.  Upon disability, The Trustmaker has already determined who 
the Successor Trustee will be, as well as the parameters of their 
authority, so decisions can be made privately – without court or 
guardianship proceedings. 
  
 In fact, one of the significant benefits of the Revocable Living Trust 
over other Estate Planning documents (wills or testamentary trusts) is 
the importance of this disability protection to Trustmakers and the 
“Peace of Mind” it brings with it.  For instance, not only does the Trust 
contain important disability or incapacity instructions for the Successor 
Trustee, the RLT is also interfaced with the Trustmaker’s Health Care 
Power of Attorney and Living Will.  In short, the RLT manages and 
safeguards the Trustmaker’s assets while the Medical Health Care 
documents provide for the Trustmaker’s health care decisions.  Usually, 
the Trustee and the agent (for health care) are the same parties, except 
where the Trustmaker has a corporate trustee serving in the RLT. 
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 More specifically, what is the ROLE of the Successor Disability 
Trustee?  Here is the checklist that we provide to clients, which we ask 
them to share with their Successor Trustee in case of disability: 

1. Carefully read the Trust document (especially Article Four) for 
specific instructions.  Have two physicians write a private letter 
documenting the Trustmaker’s disability or incapacity.  One 
physician should be the Trustmaker’s primary care physician, if 
available. 
 

2. Notify the attorney who prepared the Trust document.  He/she 
should be aware of the disability in case the Trustee or a family 
member needs to call with questions. 

 
3. With the two physicians’ letters, have the attorney prepare and 

Affadavit of Successor Disability Trustee.  Several duplicate 
originals will be made for the Trustee. The Affidavit wil provide 
the Disability Trustee the authority to exercise the fiduciary 
powers and control over the disabled Trustmaker’s assets. 

 
4. Secure and inventory all property, especially real estate and 

valuable tangible personal property.  Make sure you have the 
house and car keys, take care of any home maintenance items 
and keep all insurance coverage in force. 

 
5. Check all property (investments, assets, vehicles, real estate, 

accounts, etc.) titles to make sure the property is owned by the 
RLT or, in the case of retirement accounts and in some cases 
life insurance, has the RLT designated as the beneficiary.  If you 
identify any property (by the real estate deeds, car titles, bank 
account signature cards, investment account titles, insurance 
policies, etc.) that is owned by the Trustmaker individually, and 
not owned in the name of the RLT (or payable on death to the 
RLT), you should promptly seek legal counsel concerning how to 
transfer such property to the RLT.  Having it outside of the RLT 
ownership is very likely to cause probate upon the Trustmaker’s 
death.  There will be a Power of Attorney document in the 
disabled Trustmaker’s estate planning portfolio that will 
authorize you or someone else to transfer the property to the 
RLT. 
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6. Notify the bank or credit union, Trustmaker’s professional 
advisors and appropriate others that you are now the Trustee 
for the disabled person.  They will want to see a copy of the 
doctors’ letters, Affadavit of Successor Disability Trusteeship or 
pertinent provisions of the Trust and your personal 
identification. 

 
7. Transact any necessary business or personal finances for the 

disabled person.  For example, you should apply for any 
disability benefits, pay insurance premiums, receive and deposit 
funds, pay bills (including mortgage, taxes and other 
obligations) and, in general, use the disabled person’s assets to 
take care of him/her until recovery (re-certification by two 
physicians).  Always act with the utmost honesty at all times 
and document MAJOR decisions and actions.  There should be 
absolutely  no commingling of Trust assets with your own 
assets.  Keep a ledger of accounts payable and a copy of all 
statements and receipts. 

 
8. Collect all income due the disabled Trustmaker.  Keep a ledger 

of income received.  Keep all check stubs and letters of 
explanation. 

 
9. Make assets productive, including the checking account.  

Review Article Seventeen for the Trustee’s administrative and 
investment powers.  Always exercise prudence, reasonable care 
and skill when investing Trust assets.  If you lack the requisite 
skill or experience, use the Trustmaker’s professional advisors 
or, if necessary, retain a skilled investment advisor. 

 
ROLE OF THE SUCCESSOR DEATH TRUSTEE 
 
 As in the case of disability, the Trustmaker, upon signing his/her 
RLT, will always name a Successor Death Trustee or co-trustees.  This 
individual, sometimes referred to as a “fiduciary,” may be the surviving 
spouse, family member, close friend, corporate trustee or the 
combination of these acting as co-trustees.  Obviously, like the Disability 
Trustee, naming a Death Trustee is an extremely important decision and 
careful thought and advice should always be sought.  Always remember 
that the effectiveness and efficiency of your Successor Trustee is in direct 
relationship with having your assets and beneficiaries of life insurance 
and retirement plans appropriately titled (named) to your Revocable 



4 
 

Living Trust.  For any assets not in the name of the RLT, the “Pour-Over 
Will” will allow the title to be changed at death into your RLT through 
probate. 
 
Trust Administration is triggered where the decedent’s assets are owned 
by the trust and are governed by the instructions in the trust agreement, 
not the probate court.  Trust Administration usually occurs at the death 
of a Trustmaker or, if married, at the death of each of the Trustmakers.  
The purpose of this article is to explain the necessary Trust 
Administration that must occur after the FIRST Trustmaker’s death for a 
married couple.  Sometimes, this is referred to as the period for the 
surviving spouse. 
 
 For the surviving spouse, this, at best, is a very difficult time to 
move ahead with business matters.  Of course, there are numerous legal, 
tax and investment issues to be evaluated and decisions to make.  These 
issues do not have to be addressed in the next couple of weeks.  
However, it is extremely important that the successor trustee (usually, 
spouse) NOT change names on any assets, file claim forms or exercise 
any rights to rollover IRAs, etc., until they meet with their estate 
administration attorney on the work that needs to be done and the legal 
options available to them.  Prior to such a meeting any changes often 
destroy the legal options and flexibility afforded to a surviving spouse 
and children.  In addition, any estate tax planning is often destroyed, or 
undermined creating estate tax exposure at the second death.  The 
surviving spouse should move ahead after being well advised by counsel. 
 
 The administration process at death is a very methodical process. 
 
 The very first step with any Administration (tax or non-tax) is to 
locate and itemize all of the assets of the deceased. 
 

The second step is discovering how each asset is titled (who is the 
owner of each asset) and who has been designated as the beneficiary of 
the life insurance policy, the IRA, annuity or 401(k) plan.  Owners may 
be the deceased spouse or the surviving spouse solely.  Assets may also 
be held as Tenants by the Entirety or as Joint Tenants with Rights of 
Survivorship. 
 
 The ease of Trust Administration is in direct relation to how well 
the assets were titled in the Revocable Living Trust prior to death.  In 
general, the trust should be the titleholder of the real estate, bank and 
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investment accounts, tangible personal property, and should be named 
as the beneficiary of the life insurance policies, the qualified plans and 
IRAs. 
 
 Once ownership of all the decedent’s assets has been determined, 
the assets has been determined, the assets must be valued as of the 
decedent’s date of death (including accrued interest).  These are the 
values that will be used to fund the tax or non-tax sub-trusts triggered at 
a death. 
 
Non-Estate Tax Trusts 
 
 When the surviving spouse does not need the protection from 
Estate Taxes, the RLT basically continues as a martial sub trust.  The 
surviving spouse may have complete control of and access to the assets, 
just as they did in the RLT prior to the death of the first Trustmaker.  Or, 
there may be more limited control and access, as is often the case in a 
blended family, (in order to protect the interests of the surviving spouse 
as well as children of the deceased).  The surviving spouse may serve as 
the sole Trustee or serve with a co-trustee as determined earlier at the 
planning stage.  Usually, the main estate administration issues are to 
determine ownership and valuation of all assets, move them into the 
Marital Trust and prepare a new Affidavit of Trust evidencing the new 
trustee.  This is also a good opportunity to review the survivor’s assets in 
an effort to avoid future probate or estate tax.  The surviving spouse may 
also want to review their choice of backups trustees for disability and for 
death.  Usually the taxpayer identification number will be the surviving 
spouse’s Social Security number.  The major advantages of the non-
estate tax trust are personal issues such as: providing for the surviving 
spouse without court intervention (probate), protecting family privacy, 
protecting the Trustmaker against disability guardianship proceedings, 
and distributing assets to children at the second spouse’s death (often 
protecting inheritances from divorcing spouses, predators and creditors). 
 
 
 
Estate Tax Trusts 
 

 In Trust Administration cases with tax provisions, the Marital and 
Family Trust must be created and funded (assets moved) in order to 
provide the expected estate tax protection at the death of the first 
spouse.  The ownership of the deceased’s assets must be determined and 
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valued as in the non-tax trusts but, in addition now must be allocated 
between the Martial Trust and the Family Trust according to a numerical 
formula contained in the Trust.  Those assets allocated to the Family 
Trust are the assets that will be protected from Federal Estate Tax using 
the decedent’s Federal Estate Tax Exemption.  These values will also 
establish the step up in cost basis received by the Family Trust for 
income tax purposes. 

  
 In the allocation process, the question arises as to which assets 

are the best assets to put in the Marital Trust and which are best to put 
in the Family Trust.  To make this determination, there are estate tax 
considerations, income tax considerations, the character of the 
investment holdings, income needs of the surviving spouse, the 
likelihood of sale in the near future and a host of other issues to address.  
In a very real way, this allocation process serves as a planning 
opportunity for the surviving spouse as assets are structured based on 
the survivor’s goals and objectives. 

 
 A decedent’s social security number cannot continue to be used to 

report income activity after death.  Therefore, the Trustee will be applying 
for and obtaining the tax identification numbers for the Family Trust 
(and the estate of the decedent if probate is required.)  Also, new 
Affidavits naming the Successor Trustee for the Marital Trust and the 
Family Trust will be prepared.  These new Affidavits, similar to the 
Affidavits of Trust used to initially fund the RLT, will now be used to 
move (or fund) assets into the survivor’s Marital Trust and to the 
decedent’s Family Trust after the allocation of the assets has been 
determined and approved. 

 
 As with the tax planning, there are always IRS rules to be followed.  

The IRS requires that both the Marital Trust and the Family Trust fairly 
reflect the future anticipated appreciation and depreciation of the 
allocated assets in each of the trusts.  In other words, there is a 
prohibition from placing all of the highly appreciated assets in the Family 
Trust to take advantage of the step up in cost basis and thereby reducing 
the potential capital gains to be paid if the Family Trust sells these 
assets. 

 
 The IRS also requires the filing of the Federal Estate Tax return on 

estates exceeding the Federal Estate Tax Exemption.  This return is due 
within nine (9) months of the decedent’s date of death.  The Revocable 
Living Trust (RLT) is normally structured in such a way that there will be 
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no estate tax payable at the death of the first Trustmaker.  This means 
that Form 706 becomes an informational return, establishing the new 
step up in cost basis for assets, which by the filing date, have been 
allocated to the Family Trust. 

 
 During the allocation process, it is very helpful for us, as the legal 

advisor, to work side by side with the Trustee’s team of advisors, namely 
the investment advisor and CPA.  By utilizing all of the members of the 
estate planning team, we can be assured of an appropriate allocation of 
assets that will successfully meet the expectations of the surviving 
spouse. 

 
 After the allocation of assets has been approved by the surviving 

spouse and his or her team advisors, the final step is to complete the 
funding of the Martial Trust and Family Trust.  The appropriate Affidavits 
have already been prepared, and with the help of the Trustee and the 
other team members, the final transfer of assets into their respective 
trusts will be completed.  The estate administration attorney will have 
discussed all legal options available to the surviving spouse as well as 
their fiduciary duties as Trustee.  The investment advisor will manage 
the assets, consistent with the terms of the trust, to meet the income 
needs of the surviving spouse.  The CPA will be responsible for all of the 
reporting requirements on the income generated by both sub-trusts 
under their respective taxpayer identification numbers. 

 
IS LEGAL OR TAX COUNSEL NEEDED IN TRUST 
ADMINISTRATION? 
 
 In every instance, it is wise for the surviving spouse and children 
to meet with an experience estate administration attorney who is 
knowledgeable in Trust Administration to review the status of the 
decedent’s estate plan and assets and advise the survivor as to their 
options and the work to be done.  Estate plans are based on the family, 
financial and tax situations envisioned at the time the trust was 
prepared.  The plan now will need to be analyzed in light of current 
conditions, as there may be opportunities to reduce taxes or optimize 
other personal planning strategies on an after-death basis.  Often there 
has been a change of Trustee, a change of taxpayer identification 
number, a change in the structure of investments as well as the tax 
reporting requirements.  As a result, these situations should be carefully 
reviewed with legal counsel and family members who will be affected by 
the decisions. 
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SUMMARY 

There are two major goals in Trust Administration at the first 
death.  The first is ensuring the financial security of the surviving 
spouse.  This is a paramount concern in both the tax and nontax trusts. 
The second is estate tax driven – ensuring the decedent’s Federal Estate 
Tax Exemption has been preserved by the creation and funding of the 
Family Trust. 

As an added benefit, it is important to note that the value of the 
assets placed in the decedent’s Family Trust, plus all future appreciation 
on these assets will always be ESTATE TAX FREE to the beneficiaries 
(usually, children) of the trust. 

In closing, it is important to keep in mind that upon the death of a 
loved one, the most important thing to understand is that there are 
usually no emergencies.  There will be plenty of time in the days ahead to 
handle the necessary business and tax matters.  Initially, it is most 
important to take care of yourself and to satisfy the needs of the family 
as together you grieve your loss. 

Preserving the Wealth of Families 

Avram H. Zysman, J.D., LL.M. 
Attorney and Counselor at Law 

4445 Corporation Lane 
Virginia Beach, Virginia  23462 

(757) 490-4707
www.zysmanlaw.com 

http://www.zysmanlaw.com/

	Non-Estate Tax Trusts
	Estate Tax Trusts
	IS LEGAL OR TAX COUNSEL NEEDED IN TRUST ADMINISTRATION?





