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What is a Blended Family? 
  

A blended family is where there has been a second, third or more marriages and there 
are children from different marriages contained within the family unit.  For example: Bob is 
divorced from his prior wife, Nancy, with whom he has one child, Bobby.  Sue is a widow.  Sue 
has a son and daughter from her first marriage, Steve and Lisa.  Bob and Sue marry, creating a 
new “blended family unit” consisting of Bob and Sue, Bobby, Steve and Lisa.  As you can 
imagine, there are many concerns of Bob and Sue should address in planning their estates.  
This article will discuss the varying and often complex issues that arise in blended family 
situations similar to that of Bob and Sue. 
 
Identifying the Need 
 
 Blended families have been on the rise over the last thirty years.  Almost everyone can 
think of a divorce and remarriage situation that has impacted him or herself, their family or 
friends.  However, most people still do not recognize the importance of proper estate 
planning in blended family situations.  There is a wide menu of inherent issues and potential 
problems awaiting the uniformed blended family at the death of a spouse.  For example, 
husband dies and the new wife receives all of the husband’s assets due to a “boiler-plate” 
Will.  The unfortunate result is that husband’s children are unintentionally disinherited at 
their father’s death.  Or, a wife commingles her assets with her new, young, “tennis-pro” 
husband in joint ownership with right of survivorship.  At wife’s death, the new husband 
receives all of wife’s assets by operation of law, again causing wife’s children to be 
unintentionally disinherited.  In both situations, the deceased parent loved the children.  The 
deceased parent did not intentionally set out to disinherit the children, but the unfortunate 
results are the same. 
 
Common Concerns 
 
 When asked, most people in a blended family situation will explain that if they should 
die, they would like to provide for the new spouse during the spouse’s life, and at the 
spouse’s death, they would like any remaining inheritance to be distributed to their children 
from a previous marriage.  More importantly, they would like to have the peace of mind 
knowing that precious family heirlooms, passed down through the blood-lines of the previous 
generations, stay in the family and do not find their way into the hands of the new spouse’s 
heirs, who will not appreciate the family/sentimental value inherit in these items.  These are 
very poignant concerns that cause many people to lose sleep at night.  The blended family 
must make use of various tools and strategies which, coordinated together, will achieve the 
desired total integrated family legacy. 
 
Prenuptial Agreements 
 
 The first, and most often overlooked, component of an effective blended family estate 
plan is the prenuptial agreement.  Unfortunately, when a prenuptial agreement is 



recommended as a component of an estate plan, the response is typically, “we don’t need 
one of those; we aren’t planning to get divorced!”  Unfortunately, this is the common 
misperception and stigma attached to prenuptial agreements.  Prenuptial agreements are 
more than just divorce “damage-control” documents.  Prenuptial agreements can have 
positive planning impacts at time of death.  A carefully, crafted prenuptial agreement can be 
effective in a blended family situation as a tool for managing distributions of specific assets 
and controlling the forbearance of certain spousal rights to inheritance.  In Virginia, there is a 
spousal right to a certain amount of the estate, Under the Augmented Estate rules, this right 
is called the Spousal Share.  In addition, a spouse may have certain specific rights in assets 
within an estate such as insurance proceeds or individual retirement account proceeds.  A 
prenuptial agreement can be used to control or limit such rights at time of death.  In many 
states, in absence of a premarital agreement, the IRA, beneficiary MUST be the new spouse 
unless a spousal waiver is obtained. 
 
Augmented Estate 
 
 You cannot disinherit your spouse without his/her prior consent.  Effective January 1, 
1991, the Virginia General Assembly replaced the old system of “dower and curtsey” with the 
creation of the spousal right to an elective share of the augmented estate (VA Code §64.1-13 
and §64.1-16.3).  Any surviving spouse can elect to receive the Spousal Share within six 
months of the recording of the Will, or qualification of the personal representative, whichever 
is later.  The surviving spouse is entitled to one-half of the decedent’s augmented estate if 
the decedent had no children.  If the decedent had children, then the spouse is entitled to 
the one-third of the augmented estate. If you are faced with a blended family situation and 
you are concerned about the Spousal Share disrupting your intended distribution of 
inheritance to the children, then you must obtain written consent from the other spouse 
during life as to the contemplated distribution pattern.  Virginia law provides that if there is 
written consent of the surviving spouse during the life and marriage of both of the spouses to 
the transfer, then said transfer (and the underlying value) is excluded from inclusion in the 
augmented estate. 
 
Joint Ownership 
 
 The use of joint ownership with right of survivorship can be dangerous in blended 
family situations, potentially causing disinheritance of a child from a previous marriage.  
Example:   Tom and Ann are married and have three children.  Tom and Ann own all their 
property jointly with right of survivorship.  Tom dies.  Ann then marries Dan.  Ann and Dan 
commingle their assets into a jointly owned account with right of survivorship.  Ann dies.  Dan 
becomes the new owner of all of Ann’s assets by operation of law (right of survivorship).  Tom 
and Ann’s children may be disinherited.  The same result occurs when the spouse is named 
beneficiary of life insurance or retirement accounts/annuities.  As with joint ownership, these 
assets will pass outright to the surviving spouse and the decedent’s children may be 
disinherited. 
 
Wills vs. Revocable Living Trusts 
 
 Many people believe that they can use the traditional estate planning vehicle (“Will”) 
in a blended family estate plan.  In our experience, a Will based estate plan does not (if at 
all) effectively or efficiently accomplish the estate planning goals and objectives in a blended 
family situation.  Wills can be subject to contest by disgruntled heirs and spouses, which 
require the estate to expend assets on attorney fees to resolve the conflicts.  In addition, 



consider the emotional and interpersonal toll that invariably impacts upon the family during 
the conflict. 
 
 Compare and contrast this to a Revocable Living Trust (RLT).  Within an RLT, your 
attorney can include certain powerful anti-dispute clauses.  Such clauses have various names 
such as:  “poison pill clause” or “anti-contest clause.”  Regardless of its name, it has one 
primary purpose:  to make certain that the estate is protected from frivolous contests and 
lawsuits. 
 
 A Will based plan is subject to many negative variables such as:  contests, poor 
distributions mechanisms, poor beneficiary inheritance protection mechanisms, limited 
income tax and estate post-mortem planning options.  A properly drafted and conceived 
blended family estate plan will almost always have as its core a well though-out and well-
drafted RLT. 
 
Use of QTIP Provisions in an RLT or Will 
 
 A Qualified Terminal Interest in Property Trust (QTIP) is a special marital sub-trust 
within the RLT that gives the surviving spouse access to the wealth for all lifetime needs but 
makes sure that he/she cannot redirect the wealth to the surviving spouse’s own children or 
another outsider such as a new spouse.  If preservation of the wealth is a priority, a co-
trustee may be appointed to also insure the trust assets are spent appropriately.  If all assets 
are titled into the RLT, the RLT is made the beneficiary of the insurance and retirement 
accounts.  QTIP provisions will insure those assets pass to the intended beneficiaries at the 
death of the surviving spouse. 
 
Use of the Virginia New Total Return Trust 
 
 A TOTAL RETURN Unitrust can be used to provide a payout of a certain percent of trust 
assets each year regardless of how much income is produced by the trust assets.  As the value 
of the trust increases, the Unitrust amount increases.  This creates, in effect, a partnership 
between the current income beneficiary with the remainder beneficiaries that allows and 
encourages the trustee to invest the trust assets for long-term growth.  As such, this can be a 
useful tool to provide resources to a new spouse, while still preserving assets for ultimate 
distribution to children of a prior marriage after the new spouse’s death. 
 
Use of Irrevocable Gifting Trusts 
 
 Gifting Trusts can be used to move some of your wealth during life to your children.  
This strategy must be properly executed in light of the pullback provisions of the Spousal 
Share under the augmented estate rules. 
 
Choice of Trustee/Executor 
 
 The choice of whom to give legal authority and responsibility for settling your affairs is 
of paramount importance.  It is not a good idea to appoint a new spouse and a child from a 
previous marriage to serve as co-trustees/executors. 
 
 In many instances, we recommend that if the new spouse is to serve as trustee, he/she 
serve with a corporate trustee or CPA as co-trustee.  This arrangement will provide the spouse 
with an important element of control while providing protection for the children of the 
previous marriage. 
 



Retirement/Pension Account Rights 
 
 Rights to retirement accounts and pension plans can be impacted adversely by prior 
divorce decrees and separation agreements.  It is of the utmost importance that the impact of 
an ex-spouse’s right to a percent of a retirement account, created by a divorce decree or 
separation agreement, factor into the analysis of the surviving spouse’s liquidity and ability to 
maintain a reasonable standard of living.  This can be a nasty surprise for the surviving spouse 
if it is not addressed properly in the estate plan. 
 
 Proper beneficiary designations can be used effectively to move inheritance to various 
parties.  You can give the new spouse a certain amount of immediate liquidity or you can 
ensure that your children from a previous marriage receive an immediate inheritance at your 
death.  The choice of the proper beneficiary designation should be given a good deal of 
thought to insure that it is coordinated with the entirety of your blended family estate plan to 
ACCOMPLISH YOUR GOALS AND OBJECTIVES. 
 
Use of Life Insurance and Non Qualified Deferred Annuities 
 
 Life insurance and annuities can be used to create an additional pool of wealth that 
can be available immediately upon your death for your children, separate from what you 
leave for your surviving spouse.  This can be a very effective wealth replacement or wealth 
substitute tool so your children do not have to wait until “step-mom” dies to receive 
something from you. 
 
Conclusion 
 
 The blended family unit needs proper estate planning as much as, if not more, than a 
traditional family unit.  Committing yourself to completing an effective and efficient estate 
plan is a caring and loving act.  Although there are many pitfalls and obstacles facing the 
blended family unit in transferring and protecting family wealth, each of these can be 
overcome by proper planning.  The often considered mutually exclusive goals of providing for 
a new spouse and transferring inheritance to your children from a prior marriage can both be 
addressed, balanced and the appropriate solution based on your goals and objectives can be 
achieved.  Working with an estate planning attorney who has experience and expertise in this 
delicate area is a MUST to achieve an effective estate plan for the parties. 
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